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S-4865. 3

SUBSTI TUTE SENATE BI LL 6409

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Sessi on

By Senate Conmttee on Human Services & Corrections (originally
sponsored by Senators Hargrove, Stevens, Doumt, MAuliffe, Regala,
Rasnussen and Oke; by request of Attorney General)

READ FI RST TI ME 02/ 03/ 06.

AN ACT Relating to sex offender sentencing and disposition
alternatives; reenacting and anendi ng RCW 9. 94A. 670 and 13. 40. 160; and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 9.94A. 670 and 2004 c 176 s 4 and 2004 ¢ 38 s 9 are
each reenacted and anmended to read as foll ows:

(1) Unless the context clearly requires otherw se, the definitions
in this subsection apply to this section only.

(a) "Alford plea"” neans a quilty plea in which an offender refuses
to admt the commssion of a crimnal act or protests his or her
i hnocence.

(b) "Sex offender treatnment provider" or "treatnent provider" neans
a certified sex offender treatnent provider or a certified affiliate
sex offender treatnent provider as defined in RCW 18. 155. 020.

((b)y)) (c) "Substantial bodily harmf nmeans bodily injury that
involves a tenporary but substantial disfigurenent, or that causes a
tenporary but substantial loss or inpairment of the function of any
body part or organ, or that causes a fracture of any body part or
or gan.
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((€e))) (d) "Victind means any person who has sustai ned enotional,
psychol ogi cal, physical, or financial injury to person or property as
a result of the crinme charged. "Victim also nmeans a parent or
guardian of a victimwho is a mnor child unless the parent or guardi an
is the perpetrator of the offense.

(2) An offender is eligible for the special sex offender sentencing
alternative if:

(a) The of fender has been convicted of a sex offense other than a
violation of RCW 9A 44.050 or a sex offense that is also a serious
violent offense. An offender pleading quilty nust voluntarily admt to
the commssion of all the elenents of the crinme of conviction. An
offender who enters an Alford plea on a sex offense shall not be
eligible for the special sex offender sentencing alternative;

(b) The offender has no prior convictions for a sex offense as
defined in RCW 9.94A 030 or any other felony sex offenses in this or
any other state;

(c) The offender has no prior adult convictions for a violent
offense that was commtted within five years of the date the current
of fense was conm tted;

(d) The offense did not result in substantial bodily harmto the
victim

(e) The offender had an established relationship wth, or
connection to, the victimsuch that the sole connection with the victim
was not the comm ssion of the crine; and

(f) The offender's standard sentence range for the offense includes
the possibility of confinenent for |ess than el even years.

(3) If the court finds the offender is eligible for this
alternative, the court, onits own notion or the notion of the state or
the offender, may order an examnation to determ ne whether the
of fender is anenable to treatnent.

(a) The report of the exam nation shall include at a mninmmthe
fol | ow ng:

(i) The offender's version of the facts and the official version of
the facts;

(11) The offender's offense history;

(ti1) An assessnment of problens in addition to alleged deviant
behavi ors;

(i1v) The offender's social and enploynent situation; and
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(v) O her evaluation neasures used.

The report shall set forth the sources of the examner's
i nformati on.

(b) The exam ner shall assess and report regarding the offender's

anenability to treatnment and relative risk to the comunity. A
proposed treatnment plan shall be provided and shall include, at a
m ni mum

(i) Frequency and type of contact between of fender and therapist;

(1i) Specific issues to be addressed in the treatnment and
description of planned treatnment nodalities;

(ii1) Mnitoring plans, including any requirenments regarding |iving
conditions, lifestyle requirenents, and nonitoring by famly nenbers
and ot hers;

(iv) Anticipated length of treatnent; and

(v) Recommended crine-related prohibitions and affirmative
condi tions, which nmust include, to the extent known, an identification
of specific activities or behaviors that are precursors to the
of fender's offense cycle, including, but not limted to, activities or
behavi ors such as viewing or |listening to pornography or use of alcohol
or controlled substances.

(c) The court on its own notion may order, or on a notion by the

state shall order, a second examnation regarding the offender's
anenability to treatnent. The exam ner shall be selected by the party
maki ng the notion. The offender shall pay the cost of any second

exam nation ordered unless the court finds the defendant to be indi gent
in which case the state shall pay the cost.

(4) After receipt of the reports, the court shall consider whether
the offender and the comunity wll benefit from use of this
al ternative, consider whether the alternative is too lenient in Iight
of the extent and circunstances of the offense, consider whether the
of fender has victinms in addition to the victimof the offense, consider
whet her the offender is anenable to treatnent, consider the risk the
of fender woul d present to the community, to the victim or to persons
of simlar age and circunstances as the victim and consider the
victims opinion whether the offender should receive a treatnent
di sposition under this section. The court shall give great weight to
the victims opinion whether the offender should receive a treatnent
di sposition under this section. If the sentence inposed is contrary to
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the victims opinion, the court shall enter witten findings stating
its reasons for inposing the treatnent disposition. The fact that the
of fender admts to his or her offense does not, by itself, constitute
anenability to treatnent. If the court determnes that this
alternative is appropriate, the court shall then inpose a sentence or,
pursuant to RCW 9.94A 712, a mninmum term of sentence, wthin the
standard sentence range. |If the sentence inposed is |ess than el even
years of confinenment, the court may suspend the execution of the
sentence and inpose the follow ng conditions of suspension:

(a) The court shall order the offender to serve a term of
confinenment of up to twelve nonths or the maximum term within the
standard range, whichever is less. The court may order the offender to
serve a term of confinenent greater than twelve nonths or the maxi mum
termw thin the standard range based on the presence of an aggravating
circunstance listed in RCW9. 94A.535((2))) (3). In no case shall the
term of confinenent exceed the statutory maxi mum sentence for the
of fense. The court may order the offender to serve all or part of his
or her term of confinenment in partial confinenent. An of f ender
sentenced to a term of confinenment under this subsection is not
eligible for earned rel ease under RCW 9. 92. 151 or 9. 94A. 728.

(b) The court shall place the offender on community custody for the
length of the suspended sentence, the length of the nmaximum term
i nposed pursuant to RCW 9.94A 712, or three years, whichever is
greater, and require the offender to conply with any conditions inposed
by the departnent under RCW 9. 94A. 720.

(c) The court shall order treatnment for any period up to five years
in duration. The court, in its discretion, shall order outpatient sex
of fender treatnent or inpatient sex offender treatnent, if avail able.
A community nental health center may not be used for such treatnent
unless it has an appropriate program designed for sex offender

treat ment. The offender shall not change sex offender treatnent
providers or treatnent conditions wthout first notifying the
prosecutor, the community corrections officer, and the court. If any

party or the court objects to a proposed change, the offender shall not
change providers or conditions wthout court approval after a hearing.

(d) As conditions of the suspended sentence, the court shall inpose
specific prohibitions and affirmative conditions relating to the known

SSB 6409 p. 4



©O© 00 N O Ol WDN P

W W W W W W WwWwWwWwWwWwWMNDNDNMDNDNMNMNDNMDDNMNDNMDMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRRERPPRPRE
0O N O A W NPEFP O OOWuNOO O P WNEPEOOOMOOWwWNOO O owDNDER,Oo

precursor activities or behaviors identified in the proposed treatnent
pl an under subsection (3)(b)(v) of this section or identified in an
annual review under subsection (7)(b) of this section.

(5) As conditions of the suspended sentence, the court may inpose
one or nore of the follow ng:

(a) Crine-related prohibitions;

(b) Require the offender to devote tine to a specific enploynent or
occupati on;

(c) Require the offender to remain within prescribed geographical
boundaries and notify the court or the community corrections officer
prior to any change in the offender's address or enpl oynent;

(d) Require the offender to report as directed to the court and a
community corrections officer;

(e) Require the offender to pay all court-ordered |egal financial
obl i gations as provided in RCW 9. 94A. 030;

(f) Require the offender to performconmmunity restitution work; or

(g) Require the offender to reinburse the victim for the cost of
any counseling required as a result of the offender's crine.

(6) At the tinme of sentencing, the court shall set a treatnent
term nation hearing for three nonths prior to the anticipated date for
conpl etion of treatnent.

(7)(a) The sex offender treatnent provider shall submt quarterly
reports on the offender's progress in treatnent to the court and the
parties. The report shall reference the treatnment plan and include at
a mnimm the follow ng: Dat es of attendance, offender's conpliance
with requirenents, treatnent activities, the offender's relative
progress in treatnent, and any other material specified by the court at
sent enci ng.

(b) The court shall conduct a hearing on the offender's progress in
treatnent at |east once a year. At |east fourteen days prior to the
hearing, notice of the hearing shall be given to the victim The
victimshall be given the opportunity to make statenents to the court
regarding the offender's supervision and treatnent. At the hearing,
the court may nodify conditions of community custody including, but not
l[imted to, crime-related prohibitions and affirmative conditions
relating to activities and behaviors identified as part of, or relating
to precursor activities and behaviors in, the offender's offense cycle
or revoke the suspended sentence.
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(8 At least fourteen days prior to the treatnent termnation
hearing, notice of the hearing shall be given to the victim The
victimshall be given the opportunity to make statenents to the court
regarding the offender's supervision and treatnent. Prior to the
treatment termnation hearing, the treatnent provider and conmunity
corrections officer shall submt witten reports to the court and
parties regarding the offender's conpliance wth treatnent and
nmoni toring requirenents, and recomendations regarding term nation from
treatnment, including proposed community custody conditions. The court
may order an evaluation regarding the advisability of term nation from
treatnent by a sex offender treatnent provider who may not be the sane
person who treated the of fender under subsection (4) of this section or
any person who enploys, is enployed by, or shares profits with the
person who treated the offender under subsection (4) of this section
unl ess the court has entered witten findings that such evaluation is
in the best interest of the victimand that a successful eval uation of
the offender would otherw se be inpractical. The offender shall pay
the cost of the evaluation. At the treatnment term nation hearing the
court may: (a) Modify conditions of community custody, and either (b)
termnate treatnent, or (c) extend treatnent in two-year increnents for
up to the remaining period of comrunity custody.

(9)(a) If a violation of conditions other than a second viol ation
of the prohibitions or affirmative conditions relating to precursor
behaviors or activities inposed under subsection (4)(d) or (7)(b) of
this section occurs during comunity custody, the departnent shall
ei ther inpose sanctions as provided for in RCW9. 94A. 737(2) (a) or refer
the violation to the court and reconmend revocation of the suspended
sentence as provided for in subsections (6) and (8) of this section.

(b) If a second violation of the prohibitions or affirmative
conditions relating to precursor behaviors or activities inposed under
subsection (4)(d) or (7)(b) of this section occurs during comrunity
custody, the departnent shall refer the violation to the court and
recommend revocation of the suspended sentence as provided in
subsection (10) of this section.

(10) The court may revoke the suspended sentence at any tine during
the period of community custody and order execution of the sentence if:
(a) The offender violates the conditions of the suspended sentence, or
(b) the court finds that the offender is failing to make satisfactory
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progress in treatnment. All confinenent time served during the period
of community custody shall be credited to the offender if the suspended
sentence i s revoked.

(11) The offender's sex offender treatnent provider may not be the
same person who exam ned the offender under subsection (3) of this
section or any person who enploys, is enployed by, or shares profits
with the person who exam ned the of fender under subsection (3) of this
section, unless the court has entered witten findings that such
treatment is in the best interests of the victim and that successfu
treatnment of the offender woul d otherwi se be inpractical. Exam nations
and treatnment ordered pursuant to this subsection shall only be
conducted by certified sex offender treatnent providers or certified
affiliate sex offender treatnment providers under chapter 18.155 RCW
unl ess the court finds that:

(a) The offender has already noved to another state or plans to
nove to another state for reasons other than <circunventing the
certification requirenents; or

(b)(i) No certified sex offender treatnent providers or certified
affiliate sex offender treatnent providers are available for treatnent
wi thin a reasonabl e geographi cal distance of the offender's hone; and

(ii) The evaluation and treatnment plan conply with this section and
the rules adopted by the departnent of health.

(12) If the offender is less than eighteen years of age when the
charge is filed, the state shall pay for the cost of initial evaluation
and treatnment.

Sec. 2. RCW 13.40.160 and 2004 c 120 s 4 and 2004 c 38 s 11 are
each reenacted and anmended to read as foll ows:

(1) The standard range disposition for a juvenile adjudicated of an
of fense is determ ned according to RCW 13. 40. 0357.

(a) Wen the court sentences an offender to a |local sanction as
provided in RCW 13.40.0357 option A, the court shall inpose a
determ nate disposition within the standard ranges, except as provi ded
in subsection (2), (3), (4), (5), or (6) of this section. The
di sposition may be conprised of one or nore | ocal sanctions.

(b) Wen the court sentences an offender to a standard range as
provi ded in RCW 13. 40. 0357 option A that includes a term of confinenent
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exceeding thirty days, commtnent shall be to the departnent for the
standard range of confinenent, except as provided in subsection (2),
(3), (4), (5), or (6) of this section.

(2) If the court concludes, and enters reasons for its concl usion,
that disposition within the standard range woul d effectuate a manifest
injustice the court shall inpose a disposition outside the standard
range, as indicated in option D of RCW 13.40.0357. The court's finding
of manifest injustice shall be supported by clear and convincing
evi dence.

A di sposition outside the standard range shall be determ nate and
shall be conprised of confinenment or community supervision, or a
conbi nati on thereof. Wen a judge finds a manifest injustice and
i nposes a sentence of confinenent exceeding thirty days, the court
shall sentence the juvenile to a maximum term and the provisions of
RCW 13. 40. 030(2) shall be used to determ ne the range. A disposition
outside the standard range is appeal able under RCW 13.40.230 by the
state or the respondent. A disposition within the standard range is
not appeal abl e under RCW 13. 40. 230.

(3) Wien a juvenile offender is found to have commtted a sex
of fense, other than a sex offense that is also a serious violent
of fense as defined by RCW9. 94A. 030, and has no history of a prior sex
of fense, the court, onits own notion or the notion of the state or the
respondent, may order an examnation to determne whether the
respondent is anenable to treatnent.

The report of the examnation shall include at a mninum the
fol | ow ng: The respondent's version of the facts and the official
version of the facts, the respondent's offense history, an assessnent
of problens in addition to alleged deviant behaviors, the respondent's
soci al, educational, and enploynent situation, and other evaluation
measures used. The report shall set forth the sources of the
eval uator's information

The exam ner shall assess and report regarding the respondent's

anenability to treatnment and relative risk to the comunity. A
proposed treatnent plan shall be provided and shall include, at a
m ni mum

(a)(i) Frequency and type of contact between the offender and
t her api st ;

SSB 6409 p. 8
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(1i) Specific issues to be addressed in the treatnment and
description of planned treatnent nodalities;

(iii1) Mnitoring plans, including any requirenments regarding |iving
conditions, lifestyle requirenents, and nonitoring by famly nenbers,
| egal guardi ans, or others;

(itv) Anticipated length of treatnent; and

(v) Recommended crinme-rel ated prohibitions.

The court on its own notion nmay order, or on a notion by the state
shall order, a second exam nation regarding the offender's anenability
to treatnent. The evaluator shall be selected by the party making the
not i on. The defendant shall pay the cost of any second exam nation
ordered unless the court finds the defendant to be indigent in which
case the state shall pay the cost.

After receipt of reports of the exam nation, the court shall then
consi der whether the offender and the community will benefit from use
of this special sex offender disposition alternative and consider the
victims opinion whether the offender should receive a treatnent
di sposition under this section. An offender pleading quilty nust
voluntarily admt to the comm ssion of all the elenents of the crine of
convi cti on. An offender who enters an Alford plea on a sex offense
shall not be eligible for the special sex offender sentencing
alternative. |If the court otherw se determ nes that this special sex
of fender disposition alternative is appropriate, then the court shal
inpose a determnate disposition within the standard range for the
offense, or if the court concludes, and enters reasons for its
concl usions, that such disposition would cause a manifest injustice,
the court shall inpose a disposition under option D, and the court may
suspend the execution of the disposition and place the offender on
community supervision for at least two years. As a condition of the
suspended di sposition, the court may inpose the conditions of comunity
supervision and other conditions, including up to thirty days of
confinement and requirenments that the offender do any one or nore of
the fol |l ow ng:

(b)(i) Devote time to a specific education, enploynent, or
occupati on;

(11) Undergo avail able outpatient sex offender treatnent for up to
two years, or inpatient sex offender treatnment not to exceed the
standard range of confinenent for that offense. A comunity nental

p. 9 SSB 6409
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health center may not be used for such treatnent unless it has an
appropriate program designed for sex offender treatnent. The
respondent shall not change sex offender treatnent providers or
treatnent conditions wthout first notifying the prosecutor, the
probati on counselor, and the court, and shall not change providers
w t hout court approval after a hearing if the prosecutor or probation
counsel or object to the change;

(ti1) Remain within prescribed geographical boundaries and notify
the court or the probation counselor prior to any change in the
of fender' s address, educational program or enploynent;

(i1v) Report to the prosecutor and the probation counselor prior to
any change in a sex offender treatnent provider. Thi s change shall
have prior approval by the court;

(v) Report as directed to the court and a probation counsel or;

(vi) Pay all court-ordered legal financial obligations, perform
comunity restitution, or any conbination thereof;

(vii) Make restitution to the victimfor the cost of any counseling
reasonably related to the offense;

(viii) Conply with the conditions of any court-ordered probation
bond; or

(ix) The court shall order that the offender shall not attend the
public or approved private elenentary, mddle, or high school attended
by the victimor the victims siblings. The parents or |egal guardi ans
of the offender are responsible for transportation or other costs
associ ated with the offender's change of school that woul d ot herw se be
paid by the school district. The court shall send notice of the
di sposition and restriction on attending the sane school as the victim
or victims siblings to the public or approved private school the

juvenile wll attend, if known, or if unknown, to the approved private
schools and the public school district board of directors of the
district in which the juvenile resides or intends to reside. Thi s

notice nust be sent at the earliest possible date but not later than
ten cal endar days after entry of the disposition.

The sex offender treatnent provider shall submt quarterly reports
on the respondent's progress in treatnent to the court and the parties.
The reports shall reference the treatnent plan and include at a m ni num
the follow ng: Dates of attendance, respondent's conpliance wth

SSB 6409 p. 10
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requi renents, treatnent activities, the respondent's rel ative progress
in treatnent, and any other material specified by the court at the tine
of the disposition.

At the tinme of the disposition, the court may set treatnent review
hearings as the court considers appropriate.

Except as provided in this subsection (3), after July 1, 1991,
exam nations and treatnent ordered pursuant to this subsection shal
only be conducted by certified sex offender treatnent providers or
certified affiliate sex offender treatnent providers under chapter
18. 155 RCW A sex offender therapi st who examines or treats a juvenile
sex of fender pursuant to this subsection does not have to be certified
by the departnent of health pursuant to chapter 18.155 RCWIif the court
finds that: (A) The offender has already noved to another state or
pl ans to nove to another state for reasons other than circunventing the
certification requirenents; (B) no certified sex offender treatnent
providers or certified affiliate sex offender treatnent providers are
available for treatnent wthin a reasonabl e geographical distance of
the offender's honme; and (C) the evaluation and treatnent plan conply
with this subsection (3) and the rules adopted by the departnent of
heal t h.

If the offender violates any condition of the disposition or the
court finds that the respondent is failing to make satisfactory
progress in treatnment, the court nmay revoke the suspension and order
execution of the disposition or the court may inpose a penalty of up to
thirty days' confinenent for violating conditions of the disposition.
The court may order both execution of the disposition and up to thirty
days' confinenent for the violation of the conditions of the
di sposition. The court shall give credit for any confinenment tine
previously served if that confinenment was for the offense for which the
suspension i s being revoked.

For purposes of this section, "victinf neans any person who has
sust ai ned enotional, psychological, physical, or financial injury to
person or property as a direct result of the crinme charged. "Victin
may al so include a known parent or guardian of a victimwho is a m nor
child unless the parent or guardian is the perpetrator of the offense.

A disposition entered under this subsection (3) is not appeal able
under RCW 13. 40. 230.

p. 11 SSB 6409
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(4) If the juvenile offender is subject to a standard range
di sposition of local sanctions or 15 to 36 weeks of confinenment and has
not commtted an A- or B+ offense, the court may inpose the disposition
alternative under RCW 13. 40. 165.

(5) If ajuvenile is subject to a commtnent of 15 to 65 weeks of
confinenment, the court may inpose the disposition alternative under RCW
13. 40. 167.

(6) When the offender is subject to a standard range comm t nent of
15 to 36 weeks and is ineligible for a suspended disposition
alternative, a manifest injustice disposition below the standard range,
special sex offender disposition alternative, chem cal dependency
di sposition alternative, or nental health disposition alternative, the
court in a county with a pilot program under RCW 13.40.169 may i npose
t he disposition alternative under RCW 13. 40. 169.

(7) RCW 13.40.193 shall govern the disposition of any juvenile
adj udi cat ed of possessi ng a firearm in wviolation of RCW
9.41.040(2)(a)(iii) or any crinme in which a special finding is entered
that the juvenile was arnmed with a firearm

(8) Wienever a juvenile offender is entitled to credit for tinme
spent in detention prior to a dispositional order, the dispositiona
order shall specifically state the nunber of days of credit for tine
served.

(9) Except as provided under subsection (3), (4), (5), or (6) of
this section, or option B of RCW 13.40.0357, or RCW 13.40.127, the
court shall not suspend or defer the inposition or the execution of the
di sposi tion.

(10) In no case shall the termof confinenent inposed by the court
at disposition exceed that to which an adult could be subjected for the
sanme of f ense.

--- END ---
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